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Freedom of conscience in health care:
“an interesting moral swamp”?
Sean Murphy, Administrator
Protection of Conscience Project

“Whose rights come first?” asks Professor Arthur Caplan in a recent
Medscape column.  “Doctors’ or patients?”1

“You can't have physicians, pharmacists, nurses, and social workers saying
they are not going to do legally allowed medicine or standard-of-care
treatment because it violates their rights,” says Professor Caplan.  He does
suggest that refusal can be allowed if the objector can find a substitute “and it
doesn’t disrupt the ER or the organization of healthcare delivery.”1

“Legally allowed medicine or standard-of-care treatment” in Canada includes
euthanasia and assisted suicide (EAS services) for “irremediable” medical
conditions causing suffering that cannot be alleviated by any means acceptable
to the patient —  if death is “reasonably foreseeable.”

To date, that includes not only cancer and ALS, but rheumatoid arthritis,2 hip
fractures3 and dementia.4 It remains to be seen if the newly elected federal
government will affirm a recent Quebec court ruling by abolishing the
requirement that death be “reasonably foreseeable.”5  If it does (but even if it
does not, given the Quebec precedent) EAS services for blindness, paraplegia
and mental illness will likely become legally allowed medical practices that
meet standards of care.6

Would Professor Caplan insist that Canadian physicians must kill patients or
help them commit suicide because they can’t be allowed to refuse to provide
“legally allowed medicine or standard-of-care treatment”?  Would he excuse
an objecting Canadian physicians who refuse to kill a patient only if they can
arrange for a colleague to do it, and only if refusal to kill did not disrupt the
delivery of health care?  

While he supports EAS in some circumstances,7 Professor Caplan’s sharp
criticism and warnings about the practices in Belgium and the Netherlands8,9

suggest that, in this column, he was not thinking about what health care,
medical treatment, and patients’ best interests mean where standards of care
include therapeutic homicide.

The point here is that terms like “health care” and “patient well-being”
frequently mask significant underlying disagreements about whether or not X
is actually care, or health care, or in the patient’s best interest.  Applying such
labels to morally contested services may be polemically advantageous because
it puts objecting practitioners at a disadvantage.  However,  uncritically
accepting them is prejudicial to productive ethical discourse because it
obscures fundamental ethical issues.
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Professor Caplan observes that the debate about freedom of conscience in health care “is becoming
an interesting moral swamp.”  Surely the reason for this is that public and professional discourse is
often dominated by polarized factions primarily interested in expanding or restricting access to X. 
Few seriously attend to the meaning and significance of freedom, conscience, health, care  — and
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It is no wonder, then, that observers may be at a loss when, as in Colorado, a physician asserts a right
to do X  and a hospital asserts a right to refuse to allow X, and both base their claims on appeals to
freedom of conscience.10
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