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Introduction

In 2008, when the Council of the College of Physicians and Surgeons of
Ontario was considering the final draft of an earlier policy, Physicians and the
Human Rights Code,  a member of the Council seems to have been troubled
by the policy direction being given to the Colllege by the Ontario Human
Rights Commission (OHRC).

Speaking during the Council meeting, he drew his colleagues' attention to a
chilling New England Journal of Medicine article by Holocaust survivor, Elie
Wiesel: "Without conscience."1 It was about the crucial role played by German
physicians in supporting Nazi horrors. "How can we explain their betrayal?"
Wiesel asked. "What gagged their conscience? What happened to their
humanity?"2

Now, however, to the applause of the OHRC,3 the College of Physicians and
Surgeons of Ontario has approved a policy to gag the consciences of
physicians in the province,4 and Saskatchewan is next in line.5  We may soon
begin to discover the answers to Wiesel's questions.

There is no duty to do what is believed to be wrong.

Policies like those adopted in Ontario and proposed in Saskatchewan are
incoherent because they purport to include a duty to do what one believes to
be wrong in a code of ethics or ethical guidelines, the very purpose of which is
to encourage physicians to act ethically and avoid wrongdoing.

Beyond this, when discussion about difficulties associated with the exercise of
freedom of conscience in health care is repeatedly characterized as "the
problem of conscientious objection,"6 it becomes clear that the underlying
premise is that people and institutions ought to do what they believe to be
wrong, and that refusal to do what one believes to be wrong requires special
justification.  This is exactly the opposite of what one would expect. Most
people believe that we should not do what we believe to be wrong, and that
refusing to do what we believe to be wrong is the norm. It is wrongdoing that
needs special justification or excuse, not refusing to do wrong.

The inversion is troubling, since "a duty to do what is wrong" is being
advanced by those who support the "war on terror." They argue that there is,
indeed, a duty to do what is wrong, and that this includes a duty to kill
non-combatants and to torture terrorist suspects.7 The claim is sharply
contested,8 but it does indicate how far a duty to do what is wrong might be
pushed. In Quebec, in Ontario and in Saskatchewan it is now being pushed as 
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far as requiring physicians to participate in killing patients, even if they believe it is wrong: even if
they believe that it is homicide.9

This reminder is a warning that the community must be protected against the temptation to give
credence to the dangerous idea that is now being advanced by medical regulators in Canada: that a
learned or privileged class, a profession or state institutions can legitimately compel people to do
what they believe to be wrong - even gravely wrong - and punish them if they refuse.

Forcing someone to do wrong is a violation of humanity, not a limitation of
freedom.

Attempts to suppress freedom of conscience and religion in the medical profession are often
defended using a statement of the Supreme Court of Canada: "the freedom to hold beliefs is broader
than the freedom to act on them."10

The statement is not wrong, but it is inadequate. It is simply not responsive to many of the questions
about the exercise of freedom of conscience that arise in a society characterized by a plurality of
moral and political viewpoints and conflicting demands. More refined distinctions are required. One
of them is the distinction between perfective and preservative freedom of conscience, which reflects
the two ways in which freedom of conscience is exercised: by pursuing apparent goods and avoiding
apparent evils.11

It is generally agreed that the state may limit the exercise of perfective freedom of conscience if it is
objectively harmful, or if the limitation serves the common good. Although there may be
disagreement about how to apply these principles, and restrictions may go too far, no polity could
long exist without restrictions of some sort on human acts, so some limitation of perfective freedom
of conscience is not unexpected.

If the state can legitimately limit perfective freedom of conscience by preventing people from doing
what they believe to be good, it does not follow that it is equally free to suppress preservative
freedom of conscience by forcing them to do what they believe to be wrong. There is a significant
difference between preventing someone from doing the good that he wishes to do and forcing him to
do the evil that he abhors.

We have noted the danger inherent in the notion of a "duty to do what is wrong." Here we add that,
as a general rule, it is fundamentally unjust and offensive to suppress preservative freedom of
conscience by forcing people to support, facilitate or participate in what they perceive to be wrongful
acts; the more serious the wrongdoing, the graver the injustice and offence. It is a policy
fundamentally opposed to civic friendship, which grounds and sustains political community and
provides the strongest motive for justice. It is inconsistent with the best traditions and aspirations of
liberal democracy, since it instills attitudes more suited to totalitarian regimes than to the demands of
responsible freedom.

This does not mean that no limit can ever be placed on preservative freedom of conscience. It does
mean, however, that even the strict approach taken to limiting other fundamental rights and freedoms
is not sufficiently refined to be safely applied to limit freedom of conscience in its preservative form.
Like the use of potentially deadly force, if the restriction of preservative freedom of conscience can
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be justified at all, it will only be as a last resort and only in the most exceptional circumstances.

None of these conditions have been met in Ontario or in Saskatchewan.
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