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personal support and advice, the patient would be left to negotiate the health 

system armed with brochures, telephone numbers and websites. 

[1 33] The issue of shame and stigma is not theoretical. One of the individual 

appellants was asked on cross-examination what she would do if a patient came 

to her office seeking an abortion. The physician in question has a sign posted in 

her office telling patients that she will not refer for abortions or assist in obtaining 

an abortion, and will not assist with other '"medical' practices" such as MAiD, 

because she "cannot in good conscience" assist patients with those services. 

Nevertheless, she stated that if a patient sought an abortion she would ask why 

the patient was interested in abortion and whether there was anything that cou ld 

help the patient carry the baby to term. She would also discuss the "very obvious 

implications" of an abortion, including that "the baby dies" and that there might be 

some "psychiatric issues" after an abortion. Finally, she might refer the patient to 

a resource that offered counselling, but not one that would provide an abortion. By 

using this example, I do not suggest that the physician was unsympathetic to the 

circumstances of the hypothetical patient. What I do suggest is that the physician's 

views could reasonably be expected to have a deterrent and stigmatizing effect on 

that patient, impeding her access to the medical services she had requested. 

[134] The College contends that there is no evidence in the record that supports 

the appellants' position that Telehealth functions as a "patient navigator" or actually 

connects patients with the service they are seeking, particularly the services at 
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issue in this proceeding. Moreover, the appellants' proposal does not account for 

the Divisional Court's finding of fact that at least some objecting physicians would 

refuse to provide patients with "generalized information" on the grounds that it 

would make them complicit in the acts. 

[135] The College's position is supported by the interveners, Dying with Dignity 

Canada, the Canadian HIV/AIDS Legal Network et al., and LEAF. These 

interveners highlighted the needs and vulnerabilities of the patients they serve, 

their dependence on their health care providers and their need for a direct, 

personal and effective referral to a health care professional in the event of a 

religious or conscientious objection by their physician. 

[136] Dying with Dignity Canada notes that communication itself is a significant 

barrier for many patients seeking MAiD. Those patients are entitled to access 

MAiD in a manner that protects their privacy rights. They rely on the confidential 

and personal assistance of their physicians to make the necessary contacts with 

a medical service for MAiD. Some may not have friends, family or caregivers who 

wil l help connect them with a clinician or the CCS. Some may not wish to involve 

others in their care decisions. Expecting patients who qualify for MAiD to navigate 

themselves through the medical system is unrealistic in many cases. 

[137] Dying with Dignity Canada also notes that delay is a significant practical 

concern for patients seeking MAiD. If a patient loses capacity to consent, they are 
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no longer eligible for MAiD. Once a patient is connected to a will ing clinician, the 

process for actually obtaining MAiD can take time. By placing the onus on patients 

to contact the CCS or Telehealth, the appellants' model increases the possibility 

of front-end delay in accessing MAiD. 

[138] The vu lnerability of patients seeking MAiD is self-evident, but it is firmly 

established in the evidentiary record. Dr. Kevin Imrie is a physician at Sunnybrook 

Health Sciences Centre in Toronto, who gave evidence on behalf of the College. 

Dr. Imrie observed that when patients meet the criteria for MAiD they are 

necessarily vulnerable physically and psychologically. They are also exceptionally 

dependent on their health care providers. At the time his affidavit was sworn, Dr. 

Imrie had participated in three cases of MAiD. He deposed that, 

Patients who find themselves in the position of seeking 
MAiD are often in the most vulnerable of positions, are 
very sick, and facing all of the physical, mental and 
emotional burdens and trauma associated with facing the 
end of their lives. During such a time, they are 
enormously dependent upon their doctors and the health 
care system for what quality of life they do have. 

[1 39] Similarly, Dr. Edward Weiss, a family physician and the contact person for 

MAiD for the William Osler Health System in Brampton and Etobicoke, deposed 

that at least seven patients whom he had seen for MAiD in the previous year would 

not have easily, or perhaps not at all, been able to access the CCS without the 

assistance of a health care professional. 
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[1 40] The interveners, the Canadian HIV/AIDS Legal Network et al., point out that 

patients living with HIV/AIDS face stigmatization and discrimination related to their 

health care needs. The same is true of transgender patients who encounter 

challenges in accessing appropriate health care, hormonal treatments and 

transition-related services. These barriers add to the challenges of patients with 

HIV/AIDS or transgender patients in accessing MAiD and other health care 

services and accentuate the need for direct and personal referrals. 

[141] The appellants' own evidence illustrates these challenges. One of the 

individual appellants described how she had responded to a transgendered patient 

who sought assistance in transitioning. She explained her religious convictions to 

the patient: "I believe that God has created us male and female, and that choosing 

to change your gender is working against how God has made you. And ultimately 

when people change their gender they think that life is going to be better but there's 

a high suicide rate when people change their gender." The physician referred the 

patient to a psychiatrist for "gender dysphoria". Again, I do not doubt the 

physician's sincerity or her dedication to her patient. Her evidence demonstrates, 

however, how physicians' religious objections can be a barrier to access to health 

care for marginalized groups. Such remarks could reasonably be expected to 

cause the patient stigma and shame. 

[142] LEAF submits that many women, particularly women from marginalized 

communities, may lack the necessary knowledge of the health care system, ski lls, 
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or resources to seek out and obtain reproductive health services independently. 

The inability to access appropriate reproductive health care can result in unwanted 

pregnancies, psychological stress and increased risk of morbidity. LEAF submits 

that due to historic inequalities in accessing the medical system, many women are 

dependent on physician approval in order to access reproductive services. For 

these women, an effective referral from their primary health care provider may be 

the only channel to access the care they need. 

[143] LEAF's submission is supported by the evidence, which establishes that 

access to abortion and contraception continues to be "uneven" in Canada, in the 

words of Dr. Martin, and that the invocation of conscientious and religious 

objections by physicians impedes access to abortion, contraception and other 

reproductive medical procedures and pharmaceuticals. 

[144] Dr. Sheila Dunn is the Research Director of the Family Practice Health 

Centre of Women's College Hospital and an active member of the clinical staff. 

She spent approximately 13 years as the Medical Director of the Bay Centre for 

Birth Control in Toronto, a clinic that offers comprehensive sexual and reproductive 

health care to women, including contraception, abortion, treatment, testing, 

information, counselling and referral for other sexual health services. 

[145] Dr. Dunn's evidence demonstrates that issues of reproductive health are 

particularly impactful for new immigrants, youth , Indigenous women, women in 
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remote or rural communities and people with limited economic means. Many of 

these patients are re luctant to raise issues of sexual and reproductive health on 

their own - as a result, they have higher rates of unmet needs for contraception, 

unintended pregnancy and abortion. 

[146] The evidence underscores the impact of a physician's refusal to provide 

such services for religious reasons. Dr. Barbara Bean is a counsellor at the Choice 

in Health Clinic, a non-profit abortion clinic in Toronto. She has over 45 years' 

experience in the reproductive health fie ld and has counselled thousands of 

women. Dr. Bean spoke to the impact on patients of their physicians' religious and 

moral beliefs, including delay, trauma, shame and self-doubt: 

I estimate that hundreds of these women came to us 
having suffered delays in finding us after first contacting 
their family physicians or others in the health care sector 
seeking information about, and possibly a referral for, 
abortion services. In many cases, women would tell me 
that not only would their doctors not refer them or help 
them find care, but their doctors would voice their own 
personal feelings and religious or moral objections to 
abortion when the patients raised the issue with them . In 
other cases, the reasons for the doctors failing to assist 
their patients were not necessarily tied to religious or 
moral reasons . 

. . . [Patients whose physicians refused to provide 
assistance in accessing abortions] felt traumatized and 
actively denigrated by their physicians' denial of 
assistance. Their doctors' lack of support and lack of 
empathy in refusing to provide a referral for abortion care 
caused them to doubt their decisions to seek abortions, 
and to feel shame and guilt about their decisions. They 
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deeply felt their doctors' lack of respect for them and their 
choices. 

[147] In my view, the appellants' fresh evidence fails to demonstrate that a 

"generalized information" model, providing patients with information about the 

CCS, Telehealth or other similar resources, would address the needs of vulnerable 

patients seeking the most intimate and urgent medical advice and care. Ultimately, 

the College considered and rejected "self-referral" models like the model proposed 

by the appellants. Based on the College's evidence, the Divisional Court found that 

"self-referral" models could not achieve the objective of ensuring equitable access 

to health care given the inevitable risk to vulnerable patients that such models 

entail. That finding remains uncontroverted. 

[148] I turn now to the appellants' submission that the policies adopted in other 

jurisdictions provide models that would be reasonable and less impairing 

alternatives to the Policies. 

Policies in other jurisdictions 

[149] The appellants, supported by the interveners, B'nai Brith et al. , submit that 

in the face of less impairing and equally effective means adopted in other 

jurisdictions, the College was required to prove that these alternatives were not a 

suitable option. They rely on the following passage from para. 160 of RJR­

Macdonald: "if the government fails to explain why a significantly less intrusive and 

equally effective measure was not chosen, the law may fail." The appellants say 
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that objectives of policies in place in other jurisdictions which adopt alternative 

means are substantially similar to the objective being advanced by the College and 

thus represent "significantly less intrusive and equally effective measures". 

[1 50] The College disagrees with the appellants' reliance on policies in other 

jurisdictions as a matter of law and fact. It submits that the Divisional Court 

correctly found that other Canadian medical regulators have substantially similar 

requirements to those imposed by the Policies. They point in particular to the 

policies in place in Saskatchewan, Quebec and Nova Scotia. For example, the 

policy in Nova Scotia requires that the physician complete an "effective transfer of 

care". Counsel for the appellants acknowledged that this requirement is similar to 

the Policies and that it could well be unacceptable to some religious physicians. 

[1 51] In any event, the College submits that case law governing minimal 

impairment accounts for the fact that different provinces may draw the line at 

different places. The fact that some provinces may have done so does not 

establish that the College's chosen means are not minimally impairing. 

[1 52] The law does not require that the College choose the least intrusive or the 

least restrictive means, but only that the means chosen fall within a range of 

reasonable alternatives, wh ile limiting the Charter right or freedom as little as 

reasonably possible: Gordon v. Canada (Attorney General), 2016 ONCA 625, 351 

O.A.C. 44, at para. 261, leave to appeal to S.C.C. refused, [2016] S.C.C.A. No. 
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444 and [2016] S.C.C.A. No. 445, citing R. v. Swain, [1991] 1 S.C.R. 933, at p. 

983. 

[1 53] The fact that other jurisdictions have established policies that the appellants 

regard as less impairing is not persuasive. As the Divisional Court noted, the 

parties did not agree on the manner in which those policies operate. Some of the 

policies can be interpreted to mean that, in some cases, a physician may be 

required to give an effective referral to ensure that a patient receives the medical 

services he or she requests or requires. There was also evidence to support the 

Divisional Court's conclusion referred to above that regulations in a number of 

other Canadian jurisdictions impose referral requirements similar to those adopted 

by the College. 

[154] The College was not bound to accept the "lowest common denominator", 

whether it is labelled "self-referral" or "generalized information", when it found , 

through its own studies, that that model would not protect patients. I agree with the 

observation of the Divisional Court, at para. 174, citing to Irwin Toy Ltd. v. Quebec 

(Attorney General) , [1989] 1 S.C.R. 927, at p. 999, that legislative action to protect 

vulnerable groups is not "necessari ly restricted to the least common denominator 

of actions taken elsewhere" and that minimal impairment does not "require 

leg islatures to choose the least ambitious means to protect vulnerable groups." 
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[1 55J A measure of deference is owed to the College's policy judgment regarding 

how best to balance the competing interests of physicians and their patients. The 

Policies represent a difficult policy choice, one which the College, as a self­

governing professional body with institutional expertise in developing policies and 

procedures governing the practice of medicine, was in a better position to make 

than a court: M. v. H., [1999] 2 S.C.R. 3, at paras. 78-79; and Green v. Law Society 

of Manitoba, 2017 sec 20, [2017] 1 S.C.R. 360, at para. 25. The College was 

uniquely qualified to craft the Policies in a manner sensitive to the conditions of the 

practice of medicine in Ontario: Trinity Western , at para. 37. Courts must be 

cautious not to overstep the bounds of their institutional competence in reviewing 

such decisions. Often , as in this case, the proper course of judicial conduct is to 

afford a measure of deference to the College's judgment: Wynberg v. Ontario 

(2006), 82 O.R. (3d) 561 (C.A.), at para. 184, leave to appeal to S.C.C. refused, 

[2006] S.C.C.A. No. 441; and Carter, at paras. 97-98. 

[1 56] There is more, however. The fundamental problem with the appellants' 

proposed alternative model is the same as identified by the majority of the 

Supreme Court in Hutterian Brethren. The Hutterian claimants objected to having 

their photographs taken, which the province required in order to hold a driver's 

licence. The province, which was concerned about the misuse of drivers' licences 

for identity theft, proposed that those who objected on religious grounds could have 

their photographs held in a central photo bank. The claimants proposed instead 
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that their licences could be stamped, "Not to be used for identification purposes". 

The Supreme Court observed, at paras. 57-60, that the deficiency in the claimants' 

proposal was that it compromised the province's objective of minimizing the risk of 

misuse of drivers' licences for identify theft. The proposal, "instead of asking what 

is minimally required to realize the legislative goal, asks the government to 

significantly compromise it": Hutterian Brethren, at para. 60. Accordingly, the 

alternative proposed by the Hutterian claimants was not appropriate for 

consideration at the minimal impairment stage of the analysis. 

(1 57] The same is true here. The alternatives proposed by the appellants and 

some of the interveners are directed to minimizing the burden of the Policies on 

objecting physicians, not to advancing the goal of equitable access to abortion, 

MAiD, contraception and sexual and reproductive health care. The appellants' 

alternatives would compromise the College's goal, because they would require 

already vulnerable patients to attempt to navigate the health care system on their 

own, without any direct personal assistance from their physicians, whom they 

entrust to act as their navigators for health care services. This would impair 

equitable access to health care. 

[158] At para. 177 of his reasons, Wilton-Siegel J. concluded: 

[T]he Policies fall within the range of reasonable 
alternatives for addressing physicians' conscientious and 
religious objections to particular medical procedures and 
pharmaceuticals given the objective of the effective 
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referral requirements of the Policies. As such , I f ind that 
the effective referral requirements of the Policies satisfy 
the minimal impairment test under Oakes. 

[159] That conclusion was supported by the evidence before the Divisional Court. 

It is confirmed by the College's fresh evidence before this court. 

Conclusion on minimal impairment 

[1 60] On the basis of the evidence before the Divisional Court, the findings of the 

Divisional Court, the fresh evidence adduced in this court and the submissions of 

the parties and the interveners, I am satisfied that the alternatives identified by the 

appellants are fatally flawed. While arguably less impairing of their rights, they are 

focused on their rights and not on the objective of the effective referral 

requirements or the interests of vulnerable patients. The evidence shows that the 

appellants' "generalized information" model, like other "self-referral" models, wi ll 

impair equitable access to health care rather than promote it. It will impair equitable 

access to health care because it will enable objecting physicians to abandon their 

role as patient navigators without an appropriate transfer of the patient to another 

physician or service. In view of the vulnerability of the patients, this is just not 

adequate. I will not repeat the Divisional Court's reasons at para. 171, cited earlier, 

but they are equally apt here. 

[161] I am also satisfied that if something more than a reasoned apprehension of 

harm is required at this stage of the analysis, the College has proven that harm 

wi ll, in fact, occur to vulnerable groups in the absence of the effective referral 
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requirements. Ultimately, I am satisfied that the College, before this court and the 

Divisional Court, discharged its onus of proving that the effective referral 

requirements are minimally impairing of the appellants' religious freedom. 

(iii) Balancing the Salutary and Deleterious Effects 

[162] The final requirement of the Oakes proportionality analysis is that "there 

must be a proportionality between the effects of the measures which are 

responsible for limiting the Charter right or freedom, and the objective which has 

been identified as of 'sufficient importance"': Oakes, at p. 139. At para. 73 of 

Hutterian Brethren, Mclachlin C.J. articulated the question as being: "are the 

overall effects of the law on the claimants disproportionate to the government's 

objective?" At para. 76, she explained the utility of this stage of the Oakes analysis: 

It may be questioned how a law which has passed the 
rigours of the first three stages of the proportionality 
analysis - pressing goal, rational connection, and 
minimum impairment - could fail at the final inquiry of 
proportionality of effects. The answer lies in the fact that 
the first three stages of Oakes are anchored in an 
assessment of the law's purpose. Only the fourth branch 
takes full account of the "severity of the deleterious 
effects of a measure on individuals or groups". 

[163] She observed, at para. 85, that the proponent of the measures is not 

required to produce positive proof that the measure wi ll be beneficial and that it is 

enough to show by reason and evidence that it wi ll be. 
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Salutary and deleterious effects 

[164] Prior to engaging in the balancing process, the Divisional Court identified the 

salutary and deleterious effects of the effective referral requirements of the 

Policies. I have mentioned these above. In broad overview, the requirements 

enhance equitable access to MAiD, abortion and other services and reduce or 

eliminate barriers, delays, anxiety and stigmatization of vulnerable patients in 

circumstances in which their physicians object to the services on grounds of 

religion or conscience. 

[1 65] The deleterious effects of the requirements for objecting physicians are the 

burden and anxiety associated with a choice between their deeply-held religious 

beliefs and complicity in acts which they regard as sinful. For some objecting 

physicians, but not all, the options set out in the Fact Sheet are not compatible with 

their beliefs and they are faced with the additional burdens of choosing between 

leaving the field of medicine in which they practice, leaving Ontario to practice 

elsewhere, or leaving the practice of medicine altogether. 

Balancing 

[1 66] The Divisional Court noted that three contextual considerations are relevant 

to the proportionality analysis. First, the right of patients to equitable access to 

lawful and provincially-funded health care services engages a s. 7 Charter right of 

patients. This observation signals that in the proportionality analysis, the court 
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must consider not only the Charter rights and freedoms of objecting physicians, 

but also the interests of patients. 

[167] Second, the Divisional Court observed that physicians have no right to 

practice medicine, let alone a constitutionally-protected right to do so. Third, it 

noted that Ontario physicians practice in a single-payer, publicly-funded health 

care system, which is structured around patient-centered care. In the case of a 

conflict, the interests of patients come first, and physicians have a duty not to 

abandon their patients. 

[1 68] Turning to the balancing, the Divisional Court noted the evidence that the 

goals of the Policies will be compromised if patients are simply given information 

and then expected to access services themselves. 

[169] The Divisional Court described the costs or burdens on objecting physicians. 

It noted that for many Ontario physicians, referral of a patient for the procedures 

at issue does not raise religious or ethical concerns. The concerns of others with 

religious objections, including some of the individual appellants, can be addressed 

by the options in the Fact Sheet. This is particularly the case for physicians who 

practice in a hospital, a clinic or a family practice group. Thus, the effective referral 

requirements are primari ly a concern for those who do not practice in such a setting 

or those who find the options unacceptable. The principal, and perhaps the only, 

means of addressing these concerns would be to focus their practice in a specialty 
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or sub-specialty that would not present circumstances in which the Policies would 

require an effective referral of patients in respect of medical services to which they 

object. While this is not a trivial impact, it permits an objecting physician to continue 

to practice medicine and is less serious than outright exclusion from practice. 

[170] The Divisional Court concluded that "to the extent there remains any conflict 

between patient rights and physician rights that cannot be reconciled within the 

Policies, the former must govern." 

[1 71] The appellants make two objections to the Divisional Court's proportionality 

analysis. 

[172] First, they submit that in order for a Charter violation to be found to be 

proportionate, there must be actual evidence of the salutary effects flowing from 

the means chosen. In this case, they say that there is no evidence that the Policies 

will have any salutary effect. Far from improving access to health care, they say, 

the Policies wi ll force physicians like the appellants to leave fami ly practice, move 

to other practice areas, leave Canada, or even cease practicing medicine 

altogether. They say that the Policies will harm, not help, the public. 

[173] Second, the appellants challenge the Divisional Court's conclusion that 

objecting physicians could change the nature of their practice so as to avoid 

coming into contact with issues addressed by the Policies. 
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[1 7 4] Turning to the first point, I have already reviewed much of the evidence, 

which was accepted by the Divisional Court and which supports its conclusion at 

para. 186, that: 

[l]t is reasonable to expect on the evidence and logic that 
an "effective referral" requirement will make a positive 
difference in ensuring access to healthcare, and in 
particular equitable access to healthcare, in 
circumstances in which a physician objects on religious 
or conscientious grounds to the provision of medical 
services requested by a patient. 

[1 75] The individual appellants themselves gave evidence that they cannot take 

steps which make them complicit in the provision of services to which they object. 

The evidence of the College was that the Policies were necessary to provide 

equitable access to health care. 

[176] The Divisional Court concluded based on the evidence before it that it was 

not in a position to evaluate the impact on health care and patients due to 

physicians leaving family practice or the practice of medicine in Ontario. The 

appellants have not adduced evidence before this court to undermine that 

conclusion. Accordingly, it remains unclear whether such a response to the 

Policies either has occurred or is likely to occur in any meaningfu l ways. 

[177] The second issue relates to the burden on physicians of changing their 

practice. Much of the fresh evidence was directed to this issue. The appellants 

take the position that the burden imposed on objecting physicians amounts to a 

bar from practicing direct patient care. They submit that the fresh evidence shows 
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that while it is theoretically possible for a physician to change specialty or sub­

specialty, there are significant practical challenges in doing so. 

[1 78) They further submit that in addition to the deleterious effects on the 

physicians, the overall effect of the Policies is reduced access to health care for 

patients due to physicians leaving Ontario, leaving the practice of medicine, or 

entering a retraining program. 

[179] The position of the appellants is supported by the OMA. The OMA submits 

that the Divisional Court's balancing of the salutary and deleterious effects was not 

based on an appropriate evidentiary record. It submits that the balancing must be 

revisited in light of the fresh evidence regarding the practical difficulties of changing 

a physician's specialty or scope of practice. Those difficulties include the limited 

number of retraining positions available, the duration of retraining, fami ly 

considerations, financia l constraints, and uncertainty about new practice 

opportunities. 

[1 80] The EFC et al. submit that the Policies assume that religious 

accommodation would only have deleterious effects and overlook the salutary 

effects for the "greater public good" associated with accommodating religious 

minorities in the medical profession. 

[181] On the issue of the cost or burden imposed by the Policies, the appellants 

rely on the fresh evidence of Dr. Parveen Wasi, the Associate Dean, Postgraduate 
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Medical Education, at the Faculty of Health Sciences at McMaster University in 

Hamilton. Dr. Wasi explains how Ontario's Re-Entry Program works in practice, 

what the consequences are for working physicians, and the associated costs and 

risks to a physician who applies to that program. He explains that re-entry 

applicants face hurdles, including "a high demand for positions from recent 

graduates, funding constraints, internal university priorities, and overall uncertainty 

about acceptance." Not only is it difficult to be admitted to the re-entry program, 

there are financia l and other burdens associated with going through a residency 

program, which range in length from two to seven years . 

[182] The appellants also rely on the evidence of Dr. Nuala Kenny, Emeritus 

Professor at Dalhousie University and Founding Chair of the Department of 

Bioethics. Dr. Kenny comments on the costs and burdens for physicians who might 

be expected to change the nature of their practice to a "safe specialty". She opines 

that "there is no way for physicians involved in direct patient care to be protected 

from a request for an effective referral." 

[183] The College submits that, at its highest, the impact of the Policies is minimal 

and the burden or cost imposed does not require a physician to change their 

speciality or sub-speciality. The burden is one of practice management and can be 

addressed through administrative measures such as implementing a system to 

triage specific patient requests, partnering with another non-objecting physician, 

or hiring support staff. Physicians who cannot implement such measures have the 
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option to change the scope of their practice, an action which does not require 

retraining. 

[1 84] The College relies on the evidence of Dr. William McCauley, a Medical 

Advisor at the College, who states that a change in speciality or sub-specialty is 

not the only option for physicians. He makes the point that physicians may be able 

to change or narrow their "scope of practice" without engaging in specialist 

retraining through formal residency. He points to the following areas as areas of 

medicine in which physicians are unlikely to encounter requests for referrals for 

MAiD or reproductive health concerns, and which may not require specialty 

retraining or certification: sleep medicine, hair restoration, sport and exercise 

medicine, hernia repair, skin disorders for general practitioners, obesity medicine, 

aviation examinations, travel medicine, and practice as a medical officer of health. 

He also points to other roles in which a physician would be shielded from patient 

requests for referrals, such as administrative medicine or surgical assistance. 

[1 85] In resolving the balancing exercise, I find much assistance in the 

submissions of the intervener, Dying with Dignity Canada, which observes that in 

balancing the salutary effects of the Policies against the deleterious effects on 

objecting physicians, it was appropriate for the College and the Divisional Court to 

conclude that patients should not bear the burden of managing the consequences 

of physicians' religious objections. It bears noting that the "compromise" arrived at 

by the College is not optimal for patients, who must accept being referred for MAiD 
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if their physician objects to the procedure. As Dying with Dignity Canada notes, the 

burden imposed by the Policies is minimal and is acceptable for some of the 

appellants and for many other physicians. But, as it said: 

If a doctor is unwilling to take the less onerous step of 
structuring their practice in a manner that ensures that 
their personal views do not stand in the way of their 
patients' rights to dignity, autonomy, privacy and security 
of the person, then the more onerous requirement of a 
transfer into a new specialty is a reasonable burden for 
that doctor to bear. 

[1 86] The Fact Sheet identifies options that are clearly acceptable to many 

objecting physicians. Those who do not find them acceptable may be able to find 

other practice structures that will insulate them from participation in actions to 

which they object. If they cannot do so, they wi ll have to seek out other ways in 

which to use their skills, training and commitment to patient care. I do not 

underestimate the individual sacrifices this may require. The Divisional Court 

correctly found , however, that the burden of these sacrifices did not outweigh the 

harm to vulnerable patients that would be caused by any reasonable alternative. 

That conclusion is not undermined by the fresh evidence before this court. Even 

taking the burden imposed on physicians at its most onerous, as framed by the 

appellants, the salutary effects of the Policies sti ll outweigh the deleterious effects. 

[187] As the Divisional Court observed, the appellants have no common law, 

proprietary or constitutional right to practice medicine. As members of a regulated 

and publicly-funded profession, they are subject to requirements that focus on the 
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public interest, rather than their interests. In fact, the fiduciary nature of the 

physician-patient relationship requires physicians to act at all times in their 

patients' best interests, and to avoid conflicts between their own interests and their 

patients' interests: College of Physicians and Surgeons of Ontario, The Practice 

Guide (Toronto: CPSO, September 2007), at pp. 4-5, 7; Mcinerney v. MacDonald, 

[1992] 2 S.C.R. 138, at p. 149; and Norberg v. Wynrib, [1 992] 2 S.C.R. 226, at pp. 

270-72, 274. The practice of a profession devoted to service of the public 

necessari ly gives rise to moral and ethical choices. The issues raised in this 

proceeding present difficult choices for religious physicians who object to the 

Policies, but they do have choices. While the solution is not a perfect one for some 

physicians, such as the individual appellants, it is not a perfect one for their patients 

either. They wi ll lose the personal support of their physicians at a time when they 

are most vulnerable. Ordinarily, where a conflict arises between a physician's 

interest and a patient's interest, the interest of the patient prevails. The default 

expectation is that the physician is to personally provide their patient with all 

clinically appropriate services or to provide a formal referral. Patients expect that 

their physicians will do so. However, the Policies do not require this. They 

represent a compromise. They strike a reasonable balance between patients' 

interests and physicians' Charter-protected religious freedom . In short, they are 

reasonable limits prescribed by law that are demonstrably justified in a free and 

democratic society. 
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G. CONCLUSION 

[188] For these reasons, I would dismiss the appeal. Costs may be addressed by 

written submissions in the event they have not been resolved. 
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